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regulable conduet will be deemed thereby to have waived
ite inmunity should courts disallow the invacation of this

defenms.  Particular deference should be sccorded that

“old and well-kuown rule that statutes which in general
terms divest presexisting rights or privileges will not be
applied to the sovereign without express words to that
effect.” United States v. Mine Workers, 330 U, S. 288, 272,
where the rights and privileges find their origin in the Con-
stitution. Far from manifesting such an unequivoral de-
termination, the legislative history of the Federal Em.
ployers Liability Act indicates that Congress did not.even
conaider the possible impact of its legislatjon upon state
immunity from suits. The expressed purpose of the Act
was “to ehange the common-law lisbility of employers.”*
Certain specific defenses available to a railroad employer
in an employve's personsl injury sult were removed, but
sovereign immunity was not one of them. To require
Alabama's immunity defense to yield because of aclsimed
inconsistency with language of the Act making its pro-
visiona applicable to “every common exrrier by railroad
while engaging in commeree” relegates the States’ con-
stitutional immunity, not even mentioned in the Aet, to
the level of state statutory or common law defenses, four
of which the Statute expressly proscribed. A decent
respect for the normally preferred position of eonstity-
tional rights dictates that if Congress decides to exercise
its power to eondition privileges within its control on the
forfeiture of constitutional rights its intention to do s0
should appesr with unmistakable clarity, _

In previous opinions the Court has indicated that
waiver of sovereign immaunity will be found only where
stated by “the most express language or by such over-
whelming implieation from the text as would leave no
room for any other reasonable sonstruction.” Murrgy v.
Wison Distilling Co., 213 U. 8. 151, 171. Sce Ford
Motor Co. v. Department bf Treasury, 323 U. S. 450,
488-470. If the automatic consequence of state opora-
tion of a railroad in interstate commerce is to he waiver
of sovereign immunity, Congress’ failure to bring home
to the State the precise nature of it option makes impos-
sihle the “intentional relinquishment or abandonment of
& known right or privilege” which must be shown before
constitutional rights insy be taken to have been waived.
Johnson v. Zerbat, 304 U, 8, 458, 464; Fay v. Noig, 372
U.8.391. The majority in effect holds that with regard
o sovereign immunity, waiver of & constitutional priv-
ilege need be neither knowing nor Intelligent *

VH. K. Rep. No. 1388, 80th Cong., 10 Besn, 1 (100R). +In debate
on the House flour Representative Henry slss summarised the Aot as
baviag “shanged four rules of the eommon law ™ 42 Cong. Ree.
[ Vs )

*Petty v. Tenngasre-Miskouri Bridge Comm'n, 350 U, 8. a5,
Califorma v. Taylor, 383 [1. 8. 553, and United States v, Clifornia,
07 U. 8175, are a2l inapposite., In Petty therc way an eXPesy
waiver, the tompaet itael expremly declarving that the bi-state author.
ity eould “wae and be sued.” Taplor was wot a euit agninst o Mtate
it againet the members of the National Railrosd Adjustracnt Board

requiring them tohﬁtypﬁnmmm&’*ﬂ:m*m :

way Labor Act. Though the Court beld the. Aot applicablc o the
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. Preferring to leave the limiting of constitutional
fenses to that body empowered to impase such mdmom,

Dowed A E e g ‘1!3&5 w60 adt e

AL, G Rives Bimisghans, Ala t%u;‘rmvco !‘L'ﬁ?‘
AL. G. rmingham, Afs, M. NWAY, .
end RIVES, PETERSON, PETTUS & CONWAY, with win ‘da
brieh) for petitioners; WILLIS C. DARBY, JR., Mobile, Als. (RICI
MOND M. ELO}'ERYS“' A_L.pm Artatory ;ﬁq‘nl,,.. with bim -

BT S S N Ty 1 3 T

SR e i i ot
B

- No. 368.—Octosen Temu, 1963, -,
ST B -, N 2
Angelika L. Schneider, - o R *
Appellant, On Appeal From the United
Btates Distriet Court for

' v.
Dean Rusk, - tndfvidually |- -the Distriot of Coluribla.

and as Secretary of State.
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Mr. Justice Dovaras delivered the spinion of the e
Court. . A
The Immigration and Nationafity Act of 1052, 68 Siat.
163. 200. 8 U. 8. C. £4 1101, 1484, provides by § 352: i
“(8) A person who has' besome ' ‘national by
naturalisation shall koee irls natiopality by— -
“(1) Raving a continuous residence for three yonie
in the territory of & foreign state of which he wap
formerly a national or In which the place of his birth
is situated, except as provided in section 353 of this
title,' whether such residence coramenced befors o
after the effective date of this Act .-, {Tinkice
- mdded.) T R 2
Appellant, 8 German netional by hirth, eame his
country with her parents when s small shild, sequired de-
rivative American eitisenship a¢ the age ol 18 teough hat
mother, and, after graduating from Smlth’ College, wedl -
sbroad for postgraduate work. In 1956 while I Frindg
the became engaged to & German nationhl, refurped hiep
briefly, and departed for Germany, whare she married

omployment of the Usitrd States and ars: ot duleviint hemi: .




5.19_64Approved For Release 2%1”&JIMDPWWO1001000O1 -7 Qz?LW 4399

visits. H«humndhnh-mhﬁahumwmm mmm@humhw, Quborn v.
dant has been Lving. Twpbﬂm four sona, born in Ger- Bq-h QIUMMﬁMMMﬁM.mM
mmmhtp under !M(ﬂﬁlﬂ fhe 1082 Aok The ik A8
Asmarioan eitisenship of the sthee twe turns on this saee, |
In 1850 the United Siaton tlonied her & pampart, the Biste
Department sertifying that she had jast her Ameriean
citisenship under § 352 (s)(1), quoted sbove. .‘Appellant | The
sued for & declaratory judgment that she still is ag Ameri- ;
oan gitisen. The Distriet Gourt bkl sghinet ber, 218 ¥, -
ﬂupp a2, lndtbecnahhmouml. 275 U.8.963.
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naturalised eitisens returm for a Jowg period %0 the abun-
try of their former nafionalities. 14 i wpon this premise
that the sfgument derives that Congress, through its
power over foreign . mm-.huhom 10 deprive
Muwdhuchwq merh r T it
Other vations, It b mid, frequently stiempt te Rl o emih
wmch persons as their owh citisena, Whus smbroiling the e T
United Btates in conflicts whes: it sttempts to aflord theen "
pratection. . It is argued that expstristion is an alterna-
sive to withdrawal of diplomatie protection. It Is sho .
srgued that Congress ressonably can protect against the -
tendency of three years' resideney in & naturslised eiti-
sen’s formar homeland to weaken his or her allegianes t0
this country. The ergument continues that i is not
invidious discrimination for Congress 10 treat such mat-
uralized citizens differently from the manner in which &
treats native-born eitisens and that Congress has the
right to legislate with reapect to the general olads with-
out regard to0 each factual wiclation. It is @nally
argued that Congress hers; unlike the situstion in Kewe
nedy v. Mendosa-Martines, 372 U, B, 184, was aiming
only to regulate and not té punish, and shat whas Con-
gress did had been deemed appropriate not only by this
osountry Ixt by many bthers and is hinpin;mth
traditional American conoepts of eftisenship. - - <«
We start from the premise that the rights of citisenship
of the native born and of the naturalized person are of
the mme dignity and aré tosxsensive. The only differ-
ence drawn by the Constitution Is that enly the “natural
born” citisen is eligible o be President. -Art. 11, §1. "
-While the rights of eitissnship of the native boern
derive from §1 of the Fourtesnth Amendment and the
vights of the naturalived eitisen derive from eatiefying,
free of {fraud. the requitemeuta set by Congress, the letter, . ]
mmummm.md
the society, possesdink oll-the rights of & mative citisen;
and standing, in view.of the Constitiuéion, on the fosting
of » pative. ,mmmumum
grem 10 snlerge ‘ot .ahriige those:vights. ' The sipple
power of the natighal legislaturs is % proseribe b uniform
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